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b. Leasing Land

To establish an investment project, the investor may lease land and real estate from 

the government, private owners, or mixed sectors for a term of not more than 50 

years. This lease period is renewable upon consent of the parties and after full 

consideration of the nature of the project and its economic feasibility.38

Articles 8 and 9 of Regulation No. 7 of 2010 explain the leasing process whereby the 

NIC leases the land for the purpose of executing industrial, agricultural, service, 

recreational, and other investment projects, beginning on the date that commercial 

operations commence. Electrical power and oil projects are located outside munici-

pal borders and are carried out in the form of build, operate, and either own or 

transfer to the beneficiary provide, own and build, operate, transfer to the benefi-

ciary provide a leasing return of 2% of the estimated annual lease return.39 

4. OTHER RELEVANT PROPERTY LAWS

The following are exclusions for real estate allocated for the establishment of 

investment projects and other laws relevant to property:40

•  Under the Real Estate Rental Tax 162 of 1959, a basic tax is assessed and 

collected that is equivalent to 10% of the annual revenue from all real estate. 

However, the annual revenue is discounted by 10% for real estate maintenance 

and expenses. An additional tax is assessed and collected if the revenue of the 

real estate exceeds 750,000 Iraqi dinars, according to the schedule in Article 

37 Investment Law No. 13 of 2006, art. 10/Second/E (Iraq); Regulation No. 5 of 2011, art. 6/Third (Iraq). 

38 Investment Law No. 13 of 2006, art. 10/Third/A (Iraq). 

39  See Regulation No. 7 of 2010, art. 8 (Iraq). For further information regarding leasing land, see Legal Guide to Investment in Iraq, supra note 14, at 33-5. 

40 For general laws regarding leasing and owning land, see Legal Guide to Investment in Iraq,  supra note 14. 
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2.41 Further, several exemptions are provided under Article 3. 

•  The Sale and Lease of Government Assets Law No. 21 2 of 2013 states that the 

basis of calculating the sale and rent amounts shall be determined in accordance 

with the regulations to be issued for this purpose. 

G  APPLICABLE INCENTIVES FOR IPPS

The incentives and privileges a foreign investor would be guaranteed are provided in:

•  Chapter Three of the Investment Law No. 13 of 2006, which outlines privileges 

and guarantees;42

•  Chapter Five of the Investment Law, which outlines tax and customs duties 

exemptions;43 and

•  Decree No. 170 of 1983 and the Tax Free Zone created by the Iraq General 

Commission for Taxes. 

1. GUARANTEES AND PRIVILEGES

There are a number of guarantees and privileges afforded to eligible foreign investors: 

•  The National Investment Law grants foreign investors the right to repatriate the 

capital brought into Iraq as well as its proceeds, pursuant to the instructions of 

the Central Bank of Iraq, in an exchangeable currency and after paying all taxes 

and debts to the Iraq government and all other authorities;44

•  Foreign investors shall be afforded the right to deal in the Iraq Stock Exchange 

(ISX), rent or lease lands needed for the project for the term of the investment 

project, provided that the renτ or lease cannot be renewed for more than 50 years 

except with agreement of the Commission;45

•  The National Investment Law grants foreign investors the right to open a branch 

of the foreign company;46

•  Through Article 12/Third, the Investment Law guarantees foreign investors 

the right of ownership and protection against seizure or nationalization of the 

investment project, except in the case of a final court decision and the investment 

project shall not be expropriated except for public benefit, in whole or in part, 

and under just compensation. Protection against seizure and nationalization of 

all or any part of the relevant project (except for public benefit) is provided in 

exchange for fair and just compensation; 

•  Foreign investors may hire foreign workers as needed, but priority must be given to 

Iraqi workers.47 Further, non-Iraqi technicians and administration employees work-

ing for investment projects may transfer their salaries and other compensation out of 

Iraq after paying all taxes and debts owed to the GoI and all other authorities;48

41 Real Estate Rental Tax 162 of 1959, art. 2 (Iraq). 

42   See Investment Law No. 13 of 2006, art. 3 (Iraq). 

43   See id.  at art. 15 – 18. 

44   See id.  at art. 11/First. 

45   See id.  at art. 11/Second/A. 

46   See id.  at art. 11/Second/C. 

47   See  Investment Law No. 13 of 2006, art. 12/First (Iraq). 

48   See id.  at art. 12/Fourth. 
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•  Foreign investors have the right to insure the investment project with any 

foreign or national insurance company they deem suitable;49

•  Foreign investors have the right to “open accounts in Iraqi or foreign currency or 

both at a bank inside or outside Iraq for the licensed project”;50

•  The provisions of Investment Law No. 13 of 2006 shall apply to mixed sector 

projects and existing or operating private sector projects at the request of 

management and the approval of the Commission, without retroactive effect;51

•  The National Investment Law applies to partnership projects between the 

public and the private sectors, including public sector projects contracted for 

rehabilitation or operation or to be established with both private and mixed 

sector provisions of this law before and after the entry into force of this law 

and may not be exempt from state taxes and fee exemptions owed prior to its 

enforcement;52 and

•  The Council of Ministers can replace lands and facilities belonging to the public 

sector in exchange for constructing new facilities with modern production lines 

with the exception of relevant legislation in accordance with the instructions 

issued by the Council of Ministers.53

2. TAX AND CUSTOMS INCENTIVES AND EXEMPTIONS


a. Establishing the Company

Under Article 13 of Company Law No. 21 of 1997, the founders of the company shall 

prepare a contract that shall contain the following information:

•  The company’s name and form; 

•  The company’s head office, which must be in Iraq; 

•  Deposit of appropriate capital for the company, in IQD, at an authorized Iraqi 

bank and notification to the Companies Registrar of the same; 

•  The purpose of establishing the company and its nature; 

•  The capital divided in quotas and shares; 

•  The method of distributing profits and losses; and

•  The address of the company’s commercial activity in Iraq, including any 

branches and other types of foreign company entities in Iraq. 

The application for establishment shall be submitted to the registrar with the 

company’s contract and a statement from the bank that the capital required has 

been deposited. 
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E  TIMING REQUIREMENTS TO CONSIDER

There are usually various timing requirements in a PPA that both the producer and 

the offtaker need to keep in mind. Both parties need to make sure they are comfort-

able with the timing requirements and the consequences if they fail to meet their 

deadlines for these requirements under the PPA. 

These include:

•  Effective date of the PPA

•  Time for satisfying conditions precedent and attaining financial close under any 

related financing

•  Time for testing the plant units for ascertaining the Commercial Operations 

Date (COD)

•  Date for completing interconnection facilities and related facilities

•  Time for fuel supply connection to the plant

•  Fuel supply start date

•  Time for submission and payment of invoices

•  Time for conducting capacity tests

•  Cure periods for various breaches

•  Time to serve termination notices

•  Dispute resolution timelines

There is also a need to ensure that the various timing elements are properly aligned. 

For instance, the interconnection date and the fuel supply start date need to occur 

before the COD. 
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F  FINANCING OF POWER PROJECTS

1. BANKABILITY

Bankability refers to whether a project will be acceptable to lenders and refers to the 

scope of consideration of a project seeking project financing in the lending market. A 

project can be financed by ECAs, DFIs, commercial banks, and private equity funds. 

Therefore, bankability can also be thought of as the ability to attract financing from 

multiple source of funds rather than limiting it to one particular source. 

2. THE ROLE OF THE PPA IN BANKABILITY

While all of the other project agreements listed in the paragraphs below are impor-

tant to bankability, the PPA is often seen as the key to any bankability analysis. For 

the typical power project, there is only one stream of revenue – payments from the 

buyer under the PPA. If the buyer fails to pay, it will be very difficult for the project 

to repay its lenders on a timely basis. 

The PPA also helps to accommodate the unique nature of power projects. Power 

generation is unique in that the electricity generated is being sold into a geograph-

ically limited, and often highly regulated, market. As opposed to other high-value 

commodities like hydrocarbons, minerals, or precious metals that can be trans-

ported to meet demand, the power project is beholden to the demand of the 

market that it serves. 

Similarly, the pricing of electricity to end-users in emerging markets is often 

guided by regulation rather than by market forces. The PPA is essential as it 

addresses the uncertainty in demand and in pricing. In respect to the demand, the 

PPA establishes a long-term purchase obligation that provides a consistent revenue 

stream to the producer and a consistent flow of electricity to the offtaker. On the 

pricing side, the PPA incorporates a tariff formula that is tailored to the technol-

ogy, operations, and debt characteristics of the project, which can be modeled over 

the full life of the project. This allows the PPA to establish an electricity price that 

reflects the true cost of generating the power. 

For projects being financed by third-party lenders, before a PPA can truly be deemed 

final, the lenders will need to be comfortable with the PPA. Although typically not a 

party to the PPA, the lenders financing the producer’s up front costs will want to 

assure themselves that the documentation governing the availability of revenue to 

repay their loan – i.e., the PPA – is satisfactory to them. The lenders will therefore 

seek to clarify or even modify provisions in the PPA to grant them greater comfort 

regarding the ability of their borrower (i.e., the producer) to rely on the PPA as a 

source of repayment of their loan. The lenders will seek to make clarifications or 

modifications to the PPA even if it has been signed. Such amendment could be 

contained in an addendum to the PPA or contained in a document referred to as a 

“direct agreement.” This direct agreement will be entered into by the offtaker, the 
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producer, and the lenders, and may include any amendments to the PPA required by 

the lenders, as well as certain provisions related to the offtaker’s consent to the 

producer’s collateral or conditional assignment of the PPA to the lenders in a default 

scenario and the lenders’ step-in rights. 

3. RISKS TO BANKABILITY

In the typical power project financing, the only financial return to lenders is the 

repayment of the project debt and the payment of interest rates (along with certain 

agreed-upon fees). However, since debt providers have large capital outlays at risk 

and depend exclusively on revenues from the project for repayment, the lenders will 

insist that the project sponsors and documents are strong enough for the project to 

reach commercial operations. The lenders, like all of the parties, want to avoid a 

catastrophic scenario where the project fails completely, especially during the 

construction phase of the project. At operations, the overarching concern is ensuring 

that revenues are adequate to service debt. 

The following are some of the key considerations which, if not sufficiently covered, 

will make a project unlikely to receive debt financing:

•  Term: The term of the PPA should be long enough to allow the debt to be 

repaid, and if the debt is not fully amortized (in other words, if there will be any 

principal amount outstanding at maturity) the term of the PPA should be long 

enough to support a refinancing of the remaining debt. 

•  Tariff: Lenders will require certainty with respect to the tariff payable under 

the PPA. 

•  Changes in Law and Tax: Lenders are not in a position to take any risk related 

to changes in law or taxes over the life of the project. 

•  Offtaker Creditworthiness: If the offtaker is not sufficiently creditworthy, 

lenders will require other broad forms of credit support that create additional 

costs and complications for the project. Even in developed markets, many 

offtakers are not sufficiently creditworthy to create a financeable project. 

•  Sponsor Quality: The lender and offtaker will consider the experience, reputa-

tion and financial strength of the owners of the SPV. 

•  Billing and Payment: The billing period from the offtaker to the producer 

should be frequent enough (monthly or even bi-weekly) to minimize the level 

of unpaid energy and ensure that the schedule of debt service payments are 

adhered to. It also alerts the lenders to potential payment/liquidity issues. 

•  Currency/Calculation: PPA payments and calculations are most often made in 

the same currency as that needed to repay the debt. If not, there will need to be a 

plan for foreign exchange hedging and/or exchange rate indexation and a true-up 

mechanism. In addition, are there any convertibility issues with the payment cur-

rency? If so, the lenders may require payment to be made in a different currency, 

or the offtaker or the host government will need to guarantee conversion. 
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•  Termination: Lenders do not want the offtaker to be able to escape the long-term purchase obligation under the PPA, since this would leave the project 

without any revenue to service the project debt. Lenders will pay particular 

attention to ensure that seller events of default and force majeure events do not 

allow the offtaker to prematurely terminate the project. If termination does 

occur, lenders will also want assurances that the project debt will be satisfied. 

•  Remedies upon Buyer Events of Default: In particular, lenders need the seller to 

have the ability to exercise certain rights, even up to PPA termination, if the off-

taker is failing to make payments or fails to deliver the required payment security. 

•  Lenders Rights: Lenders will typically make provision for step-in rights and for 

taking a security interest over project assets via the loan and direct agreements. 

While the above can provide some useful guidelines, ultimately, bankability is an 

ever-changing concept. What the lending market accepts (or demands) today may be 

different from what it will accept (or demand) in the near and distant future. Given 

the technology, size, scope, volume, and geographical location of power projects, it can 

be very difficult to ascertain what is truly “market” (i.e., consistent with terms you 

generally see market participants accepting). Moreover, an experienced developer or 

sponsor may be better able to persuade lenders to accept provisions that are more 

friendly to the project company. Alternatively, lenders may be happy to live with a 

particular provision or risk at the project level, as long as they have a guarantee or 

other form of credit support (from either the sponsor or offtaker) to cover that risk. 

Finally, it is worth noting that some power markets, particularly in developed 

countries, are sufficiently mature that PPAs are not even required to make a project 

bankable. This is often the case with merchant power plants (those that do not 

benefit from a dedicated buyer) where a project can be developed on the basis of 

independent reports indicating the existence of sufficient expected spot market 

demand. Once the project is completed, the plant will simply sell into the spot 

market. However, even in the most developed markets, the absence of a long-term 

PPA can result in higher interest rates for the project. A conventionally bankable 

PPA remains an essential tool in virtually every market and ideal in energy markets 

in  developing countries. 

G  OTHER PROJECT AND FINANCING AGREEMENTS

While the PPA governs the sale and purchase of power, there are a number of related 

contracts that interplay and relate to the financing, building, and operation of the 

power plant. These agreements must be aligned with the PPA to ensure fair appor-

tionment of risks. 

Additionally, each of the counterparties to the Engineering, Procurement and 

Construction Contract (EPC Contract) and the Operating and Maintenance 

Agreement (O&M Agreement) / Long-Term Service Agreement (LTSA) will need to 

be familiar with, and agree to abide by, the terms in the PPA relating to the design, 

construction, operation, and maintenance of the power plant. 

Legal Guide to Investing in Power Generation in Iraq     67

The following are some of the related project agreements typically necessary for a 

power project:

•  Concession/Implementation Agreement: Grants the producer the right to 

develop, finance, construct, and operate the power plant, including the right to 

sell power to the offtaker. The commissioning government will undertake to 

ensure the granting of requisite approvals and consents for the project to ensure 

that no part of the project is nationalized or expropriated, and may also agree 

to guarantee the performance of the offtaker’s obligations under the PPA (if not 

separately set out in a Sovereign Support Agreement). The producer will under-

take to apply for all requisite approvals and to proceed with the development, 

construction, and operation of the power plant in accordance with the PPA. 

•  Grid Interconnection Agreement: Governs the connection of the power plant 

with the power grid. In addition to setting out connection charges and condi-

tions, the Interconnection Agreement sets the capacity levels (for connection 

and transmission) and conditions for outages. 

•  Fuel Supply Agreements/Bulk Supply Agreement: Where relevant, estab-

lishes the availability of fuel supply and quality. The quantity of fuel supplied 

shall be as notified by the producer. The Supply Agreement will provide for the 

passing of title and risk (upon delivery of the fuel) and details of the delivery 

facilities. Provisions will also be included for interruption to supply or variation 

in specification of supplied fuel. 

•  Fuel Transportation Agreement: Provides for transporting the fuel from the 

fuel supplier to the power plant. 

•  EPC Contract: Sets the terms and conditions for the design of the power plant, 

the procurement of materials and equipment, and the construction of the power 

plant. The obligations created under this agreement can also be divided among 

multiple contracts that include one or more of these scopes. The EPC Contract 

will provide for fixing of the contract price and completion date and provide 

for liquidated damages payable in the event of delays or failure to meet certain 

performance criteria and guarantees. The EPC Contract will also provide for 

the Contractor to obtain access to the transmission grid (ensuring that the 

infrastructure is in place and that the power producer is permitted to export 

power). Certain provisions from the PPA, such as the commissioning and test-

ing, are typically mirrored (incorporated) in the EPC Contract. 

•  O&M Agreement: Governs the rights and responsibilities of the entity that will 

operate the plant and be responsible for its maintenance. 

•  LTSA: Provides for servicing the plant at regular intervals during the operation 

of the PPA. 

If the power project is financed, relevant financing documents may include: 

•  Loan Agreement: Creates the obligation of the lender to make a loan to the 

producer to finance the power plant, as well as the obligations of the producer/

borrower to comply with various covenants in the agreement. 
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•  Collateral Security Documents: Local and offshore security documents, 

including share pledges, mortgages, assignments of asset, intellectual property 

and contract rights, account control agreements, etc., sufficient to enable the 

lender to step into the shoes of the borrower. 

•  Completion Guaranty: Obligates the owners of the power plant to complete 

the project by a date certain or repay the loan. 

•  Equity Contribution Agreement: Obligates the owners of the power plant to 

make equity or subordinated debt contributions to finance the portion of the 

power plant not being financed by third-party lenders. 

•  Sovereign Support Agreement: May include sovereign guarantees, comfort 

letters, put-and-call options, and other forms of sovereign support that 

enhance the creditworthiness of the offtaker and other governmental entities 

involved in the project. 

•  Credit Support Agreement: May include PRGs, letters of credit and bank 

guarantees from commercial banks, escrow agreements, and sponsor support. 

•  Direct Agreement: Governs the relationship between the lenders and the 

parties involved in the project. 

The following chart illustrates the relationships between the different types of 

agreements:
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CHAPTER V. RISK ALLOCATION/MITIGATION & GENERAL 

CONTRACTUAL TERMS: IRAQ-SPECIFIC CONTEXT

A  INTRODUCTION

This chapter seeks to explore the key risks that arise in the context of a PPA with a 

focus on Iraq. The risks outlined here are not exhaustive. Risks and methods for their 

mitigation may also vary from project to project, depending on where the project is 

located, the underlying regulatory framework, the structure of the offtaker, and the 

particular generation technology, among other considerations. 

B  TYPOLOGY OF RISKS

The foundation of a successful and bankable PPA (and the power project as a whole) 

is the achievement of an equitable balance and allocation of risks among the con-

tracting parties to the PPA. The age-old principal of contractual risk allocation in 

project financing is especially true for PPAs – risks should optimally be allocated to 

the party best able to manage such risk. 

In the case of most power projects, there are two principal risk takers who must 

agree on the allocation and pricing of risk: (i) the offtaker, typically a government-

owned power utility, and (ii) the sponsors, representing the project investors in the 

project company. Lenders and other financing providers (such as letter-of-credit 

issuing banks and hedge providers) also actively participate in the risk allocation 

process as they effectively become exposed to all of the allocated risks through their 

financing. Other risks may also be shifted, to some extent, to insurers and other 

project participants, though at a cost to the project. 

In some cases, third parties are in the best position to manage some of the risks 

associated with the power project. Such parties may include, for example, the 

contractor who has been appointed to undertake the construction of the power plant 

or the transmission company responsible for building the interconnection facilities. 

These third parties are not generally parties to the PPA, yet the risk must be allo-

cated to one of the parties to the PPA, so the project parties must consider how to 

mitigate such risks. There are scenarios where a party that may not necessarily 

control a risk is nonetheless willing to take it for the right economic benefit or simply 

to get a project financed. For example, a government seeking to attract greater 

private sector investment may agree to a lower tariff in exchange for assuming 

certain risks outside of its control. For instance, even if the offtaker has no direct 

control over the government fuel supply entity, it may agree to take the risk of fuel 

supply with a view to attracting investment. If a project sponsor agrees to take a risk 

outside of its control, it may seek a tariff which in turn results in a higher return for 

its investors. In this event, a party to the PPA would assume the risk under the PPA 

and may seek back-to-back provisions in both the PPA and third-party contracts in 

order to effectively pass the risk onto the third party. 
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There is, however, a limit to the extent to which parties can shift risk. Ultimately, the 

allocation of risk must still result in a bankable and viable project. An appropriate 

balancing and allocation of risk in a PPA should aim to provide sufficient incentive to 

the contracting parties to perform their obligations under the PPA. 

Some risks are present throughout all phases of a project. Certain risks arise only 

during the development and construction phase, while others arise only once the 

project is operational. 

1. DEVELOPMENT & CONSTRUCTION PHASE RISKS: PRE-CONSTRUCTION 

RISKS


a. Land Procurement

The project company will typically bear the primary responsibility to procure the land 

on which the power plant will be developed and operated. To the extent that the 

offtaker and/or government owns, leases, or grants a concession over such land, and is 

making such land available to the project company, then the responsibility may sit more 

appropriately with the offtaker or another government entity, such as the MoF. 

Similarly, where a government authority or government-controlled offtaker entity is the 

lessor of the project site, the project company will often seek additional comfort from 

the government with respect to such lessor’s compliance with the terms of the relevant 

lease arrangement. In some instances, the offtaker may still be called upon to assist the 

project company in obtaining such rights, especially where private landowners are 

unwilling to sell their land and the government can use its right of expropriation or 

eminent domain (the right of a sovereign or its agencies to acquire private property for 

public use in exchange for fair compensation). It is in the interest of both the offtaker 

and the project company to ensure that the right to occupy the project site is secured for 

the entire term of the PPA. If the term of the PPA can be renewed, then the right to 

occupy the project site should be secured for the extension period. 
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In Iraq, most projects are likely to be located on land owned by either the MoE, the MoF, or local municipal authorities. Land is usually provided to the project company 

under a  musataha, a specific type of long-term arrangements that allows its holder to 

lease land for a long period. A musataha can be registered with the Real Estate 

registrar and is recognized as a transferable right in rem by the MoF. For projects 

operating under the National Investment Law, the NIC assists the project company 

in obtaining these rights for projects that generate at least 30MW of power, while for 

investment projects that generate less than 30MW, the PIC will assist in obtaining 

these land rights, in each case to the extent not directly obtained from the MoE.135


b. Failure to Commence Construction

The offtaker will want reassurance that the project company will commence construc-

tion activity within a minimum period of time after the effective date of the PPA. 

Although the failure to commence construction may not be a direct result of the project 

company’s acts, such as when an EPC contractor fails to execute its duties under the 

EPC Contract, the potential liabilities associated with this form of default still rest 

entirely with the project company. Failure to commence construction within the 

defined time period will either cause the PPA to terminate automatically, or give the 

offtaker the right to terminate the PPA. The project company’s failure to commence 

construction may also trigger payouts under construction or performance bonds. 

There are often limited opportunities for a project company to cure a failure to 

commence construction. Some PPAs may provide the project company with the 

option to extend the commencement period, while at the same time paying liqui-

dated damages to remedy the initial delay. If the delay is caused by a force majeure 

event (including a political force majeure event) or by a default by the offtaker (or any 

related party or governmental authority under any other project contracts), the time 

limit for commencement of construction will be extended day-for-day. This extension 

will continue so long as the relevant force majeure event or default prevents the 

project company from commencing construction. 

For projects governed by the National Investment Law, delays attributable to the 

project company are subject to penalties calculated on a daily basis. 

 c. Construction Risks: Abandonment

Following commencement of construction, the offtaker will also want to be sure that 

construction proceeds as planned and that the project will not be abandoned. 

Abandonment could take the form of a permanent suspension of the project’s 

construction or operation, or could occur via constructive abandonment, where 

construction or operation has been suspended for a protracted period of time. In 

either case, abandonment of the project will constitute an event of default by the 

project company, entitling the offtaker to terminate the PPA. After the project is 

operational, the concept of abandonment and the applicable time period will vary 

(depending on the technology of the project) in order to account for different levels of 

intensity of the operation (for example, active management of a thermal plant versus 

passive management of a solar installation). 

135   See  Investment Regulation No. 2 for 2009, art. 4 second (Iraq). 
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For projects that are not governed by the National Investment Law, the party 

responsible for the default will pay compensation. For projects governed by the 

National Investment Law, defaulting project companies are subject to penalties 

(calculated on a daily basis), government withdrawal, and liquidation of the project. 

 d. Delays in Achieving the Commercial Operation Date (COD) 

Construction of the power plant within an agreed time schedule is one of the 

primary obligations of the project company under the PPA. Accordingly, failure to 

complete the plant (i.e., achieve COD) within the applicable timeframe will, in the 

absence of force majeure or other relief events, constitute a breach of the PPA, 

entitling the offtaker to claim liquidated damages for delay and/or ultimately to 

terminate the PPA. The project company will in turn need to ensure that any 

obligation to pay delay liquidated damages is passed through to the EPC contrac-

tor under the EPC Contract (in which liquidated damages for delay will need to be 

sized to cover not only those payable under the PPA, but also debt service under 

the loan documents). The EPC Contract should also provide that, upon termina-

tion of the PPA for prolonged delay, the project company is entitled to terminate 

the EPC Contract and claim appropriate compensation. 


i. Site Suitability

The project company will typically bear the primary responsibility for the suitability 

of the project site. Where the project company has had the opportunity to conduct 

full site surveys, including detailed soil sampling and geo-technical analysis, it may 

be reasonable for the project company/contractor to take responsibility for geological 

risk, particularly where the project company has been the primary driver for selec-

tion of the project site. Conversely, where the offtaker/government has effectively 

preselected the project site and/or the project company has had limited opportunity 

to conduct such reviews, it may be more appropriate for the offtaker to take such 

risk. This is particularly the case where the project site is effectively a brownfield site 

that is being made available to the project company. In such circumstances, the 

project company is likely to require appropriate protection, including time relief and 

deemed completion, as well as robust indemnities for third-party claims with respect 

to any preexisting environmental contamination. 
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 j. Site-Related Infrastructure

It is generally the project company that determines and assumes the adequacy of 

road and rail links (or other transportation links) to and from the project site. This 

may also extend to the routing or rerouting of existing powerlines and water pipe-

lines required for the supply of utilities to the project site. The availability of the 

supply of utilities to the project site is also typically the project company’s responsibil-

ity, although this may vary where the offtaker, government authority, or other related 

party is operating an adjacent site and enters into an express contractual undertaking 

to supply such services. Similarly, where it is agreed that a significant piece of infra-

structure (such as a transmission line, gas pipeline, or road) is to be undertaken by the 

offtaker or a government entity, the completion risk associated with such infrastruc-

ture may be assumed by the offtaker. Resettlement may also be required in order to 

acquire the project site. The impact on the timing of the project by a resettlement 

process should be carefully assessed by the contracting parties to the PPA. 


k. Responsibility for Interconnection Infrastructure

The construction and operation of a new power plant need to be supported by a host of 

infrastructure. In addition to connection to the physical grid via transmission lines, 

which can vary from a few kilometers to hundreds of kilometers, the construction 

process also needs to be supported by the availability of utilities and access roads. 

In terms of timing, the development of the power plant and associated transmission 

network needs to be coordinated to ensure that the power plant is ready to be 

connected to the grid at the time of commissioning. This also requires planning 

ahead in terms of availability of fuel and the infrastructure to bring in such fuel. 

The project company and the offtaker must decide, typically at a very early stage, 

which party will be responsible (and bear the risk) for the construction of the 

transmission line, as well as the ongoing ownership and maintenance of the line. 


b. Types of Force Majeure

Force majeure events under a PPA can be placed in a number of categories, including 

the following:

Local Political Force Majeure tends to cover events that are either caused by the 

government of the host country or could be best prevented, controlled, or mitigated 

by the government. Events in this category would include widespread riots and civil 

disorder, acts of terrorism, and nationwide industrial strikes. The scope could also 

extend to lack of transmission grid availability to transmit power from a power plant 

owned by the government, as well as lack of any other associated infrastructure 

needed by the power plant that is publicly owned or controlled. Some elements of 

change in law could also fall within the scope of local political force majeure, such as 

the host government’s introduction of restrictions on capital repatriation, which 

prevents scheduled payments to offshore equity and debt providers. 

Foreign Political Force Majeure tends to cover acts of a political nature that are of 

foreign origin but still have a material adverse impact on a party’s ability to continue 

with PPA obligations. For instance, an industrial strike in a foreign country could 

mean that a critical piece of plant equipment, such as a replacement turbine manu-

factured in that country, cannot be exported to the country where the power plant is 

located. A trade embargo could also have a similar impact. 

Natural Force Majeure covers events such as flooding, hurricanes, earthquakes, 

tsunamis, and other adverse weather or natural conditions that have a material 

adverse impact on a party’s ability to meet its contractual obligations. 
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